OFFICE OF STATE PLANNING AND BUDGETING

Tax Exemption Proposal Exezﬁg\?escilrieng?or:
November 6, 2009

Revisions to Colorado Tax Exemptions and Credits

Proposal:

Since the dramatic decline in the global economy, Governor Ritter and the Legislature cut spending and
streamlined government to close a fiscal shortfall of over $2.1 billion in FY 2009-10. The choices have
been difficult, but the decisions have been thoughtful and deliberate to protect public safety, minimize the
impact on education, and build on efforts to revitalize our economy. By making tough choices and through
strategic use of American Recovery and Reinvestment Act federal funds, the State balanced the FY 2009-
10 budget without changes to tax credits or exemptions. However, in order to balance FY 2010-11, both
temporary and permanent adjustments to select tax credits and exemptions are now necessary in order to
prevent deeper cuts to K-12 and higher education than have already been proposed.

This plan provides a balanced approach that ensures the protection of Colorado’s economic strategy, yet
also maintains the Governor's goal of minimizing the impacts to those living on the economic margins and
his continued commitment to education. Currently, Colorado’s 2.90% sales tax rate is one of the lowest in
the nation, and based on median income, Colorado’s 4.63% income tax rate is only slightly above the
national median rate. Colorado continues to be an attractive place to live and do business, and despite these
proposed tax exemption and credit adjustments, which will contribute approximately $131.8 million toward
closing the FY 2010-11 budgetary shortfall, this appeal will not change.

Summary of Request:

Direct mail advertising exemption: 39-26-102(15), C.R.S. (2009)

e The estimated annual impact from the current exemption is $1.5 million.

e Direct mail advertisers currently do not have to pay sales or use tax on any materials that are sent out in
the mail. Normally, materials used for advertising would attract use tax on those materials by the
advertiser that is using them. This exemption applies to unique as well as cooperative direct mail
advertisers which advertise for one or more business in the form of discount coupons, advertising
leaflets, or other printed materials.

e This proposal would suspend the exemption for direct mail advertising materials, effective July 1, 2010,
and would suspend the exemption for three years. The impact would be on establishments engaged in
direct mail advertising printing and is assumed to only impact for-profit businesses, as non-profit
organizations are exempt from paying sales taxes pursuant to 39-26-718 and 39-26-713(2)(d) C.R.S.

e The most recent data applicable to this exemption for CY 2008 indicates this exemption had an
estimated impact of $1.5 million. This estimate is based on the 2002 Economic Census direct mail
advertising printing materials reported by establishments engaged in the printing business. The 2002
estimate was adjusted for 2008 using the Bureau of Labor Statistics Producer Price Industry Index for
direct mail advertising, printing.
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Energy Use in Industrial and Manufacturing Sectors: 39-26-102, C.R.S. (2009)

The estimated annual impact from the current exemption is $48.0 million.

Currently, sales and purchases of all energy sources used in industrial or manufacturing services are
exempt from taxation. Approximately 35 other states tax energy used in industrial or manufacturing
processes. Nearly all of these states have tax rates above Colorado's sales tax rate of 2.9 percent.

This proposal would suspend the exemption for energy used in manufacturing and industrial uses for
two years.

The estimated $48.0 million impact for the entire exemption is from Calendar Year 2008 and is based
on energy usage estimates developed by the U.S. Energy Information Administration (2007 data). This
group develops estimates of energy usage by sector by state. The 2008 estimate was developed using
the producer price stage of processing index for finished energy goods as a growth factor.

Non-Essential Containers for Food Services: 39-26-707 (1) (c) and (d), C.R.S. (2009)

The estimated annual impact from the current exemption is $2.1 million.

Currently, any article sold to or purchased by a retailer or vendor of food, meals or beverages that is
passed along to the consumer for use is not taxable. This includes cartons, bags, napkins, condiments,
and plasticware at restaurants.

Effective July 1, 2010, this proposal would eliminate this exemption for most purchases by restaurants
except for containers that are essential for food service, such as cups for drinks or bowls for chili or
salads. This would be a permanent revision to this exemption.

The estimated impact is from Calendar Year 2008 and is based on a table of operating expenses in the
Census Bureau’s 2007 census report on U.S. Retail, Accommodation, and Food Service Firms. The
table reports US food services and drinking places’ purchases of packaging materials and containers.
The census data is not specific to Colorado so the amount of sales apportioned to Colorado was based
on the federal Bureau of Economic Analysis’s estimate of the share of Colorado Gross Domestic
Product (GDP) relative to the nation. The 2008 estimate was developed using the Producer Price Index
for commaodities for paper, plastic, and foil bags as a growth factor.

Candy and Soft Drinks: 39-26-707 (1) (e), C.R.S. (2009)

The estimated annual impact from the current exemption is $17.9 million.
Enacted in 1980, all food sales in Colorado that are intended for home consumption are exempt from
sales tax. The only exemptions to this rule pertain to carbonated water, chewing gum, prepared salads,
cold sandwiches, deli trays and hot or cold beverages served from vending machines.
This proposal seeks to redefine the list of exemptions, to remove the exemption on both candy and soft
drinks purchased for home consumption, regardless of where the item is purchased, and would become
effective July 1, 2010.
For this proposal, “candy” is defined as a preparation of sugar, honey, or other natural or artificial
sweeteners in combination with chocolate, fruits, nuts or other ingredients or flavorings in the form of
bars, drops or pieces. This definition will not include cookies or any similar items based on its label or
advertising and shall require no refrigeration. Examples of snack foods that are not included in the
category of "candy and similar products™ and therefore are not subject to sales tax are:
« Breakfast bars, cereal bars, granola bars, and nutritional food bars, whether or not such products are
candy-coated or chocolate-coated;
« Popcorn, potato chips, and pretzels, whether or not such products are candy-coated or chocolate-
coated,;
« Glazed or sugar-coated fruit not advertised as candy or confection, (e.g., fruit roll-ups, fruit snacks,
and dried fruit);
« Honey-roasted nuts;
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« Items advertised and sold for use in cooking and baking (e.g., chocolate morsels, candied fruits,
marshmallows, and marshmallow bits);

« Items intended for decorating baked goods;

« Chocolate-coated or candy-coated cookies, donuts, snack cakes, or similar bakery products.
For this proposal, “soft drinks” are defined as nonalcoholic beverages that contain natural or artificial
sweeteners. The term does not include beverages that contain milk or milk products (including soy,
rice, or similar milk products) or greater than 50 percent vegetable or fruit juice by volume. Soft drinks
shall also not include any of the following that may be made into a liquid by the purchaser: powdered
fruit drinks, powdered tea with flavoring and sweeteners or frozen fruit drink concentrate.
The estimate of the value of the sales tax exemption is based on 2007 U.S. Consumer Expenditure
Survey data. The survey data reports the value of selected purchases on behalf of consumers,
nationwide. The amount spent on the foods listed above as a percentage of household income was
determined, then applied using American Community Survey data reporting Colorado household
income. Out-year estimates were developed using Legislative Council estimates of the growth in
personal income.

Agricultural Compounds: 39-26-716 (2) (d), C.R.S. (2009)

The estimated annual impact from the current exemption is $1.5 million.

Enacted in 1999, agricultural compounds such as insecticides, fungicides, vaccines, hormones, animal
drugs, and similar compounds administered to, or otherwise used in caring for livestock are exempt
from taxation. The sales and purchases of bull semen for agricultural or ranching purposes have also
been exempt.

This proposal seeks to temporarily suspend the exemption of these agricultural compounds and bull
semen for the period of three years, effective July 1, 2010.

An estimated annual impact of $1.5 million is based on data obtained from the Animal Health Institute
publication on animal health product sales in 2007, the American Veterinary Medical Association
publication on the percentage of health products sales by type of animals, and the 2007 Agricultural
Census data on farmers’ all other production expenses. These amounts were adjusted forward using the
Bureau of Labor Statistics Producer Price Commodities Index for preparations, veterinary.

Pesticides: 39-26-716 (2) (e), C.R.S. (2009)

The estimated annual impact from the current exemption is $2.9 million.

Enacted in 1999, all sales and purchases of pesticides that are registered by the Commissioner of
Agriculture for use in the production of agricultural and livestock products pursuant to the Pesticide Act
under Article 9 of Title 35 are exempt from taxation.

This proposal seeks to temporarily suspend the exemption of these pesticides for the period of three
years, effective July 1, 2010.

It is estimated that the suspension of this exemption will result in a fiscal impact of $2.9 million. This
estimate is based on the 2007 Agricultural Census data for farmers’ chemicals purchased. The CY 2007
estimate was adjusted for the Bureau of Labor Statistics Producer Price Commodities Index for
agricultural and commercial insecticides and chemicals.

Enterprise Zone Investment Tax Credit: 39-30-104 C.R.S. (2009)

The estimated annual impact from the current credit is $21.3 million.

Currently, any depreciable equipment purchased and used within an enterprise zone is eligible for a
three percent tax credit, without regard to whether the buyer paid sales tax on it. The credit may be
used up to $5,000 of the taxpayer’s tax liability plus fifty percent of the taxpayer’s liability above
$5,000.
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In other states, rules vary widely. About half of states have no investment tax credit (ITC). Some
states have enterprise zone credits similar to Colorado’s while others have credits that are restricted to
certain industries. Other states have the credit only for specifically approved projects. Rates vary from
1.0 to 10.0 percent.

This proposal would temporarily cap the ITC at $250,000 per taxpayer group per year, effective
January 1, 2011 for three years. The number of corporations expected to be affected is expected to be
less than 50.

The revenue impact of capping the enterprise zone investment tax credit (ITC) is indeterminate. Of the
sample data of corporate returns processed in fiscal years 2006 and 2007 examined, the number of ITC
claimed in these samples were 77.2 and 92.8 percent, respectively, relative to the total amount of ITC
claimed in those fiscal years. Imposing a $250,000 cap would have affected 7 corporations in the 2006
sample and 14 corporations in the 2007 sample. Adjusted for sample size, the $250,000 cap would
have effectively limited the credit at approximately $9.4 million in both years, but would have resulted
in a decrease of tax credits of $4.5 million in 2006 and $13.3 million in 2007.

Given the potential decrease in the amount of corporate liability and capital spent on investment in
future years, the decrease in the amount of credits claimed as a result of the caps is indeterminate. It is
difficult to say with only two years of data, but the data seem to indicate that the caps more reliably
limit the amount awarded rather than produce a reliable amount of increased revenues. For budgeting
purposes, the Office of State Planning and Budgeting averaged the impact in 2006 and 2007 to develop
an estimated impact for 2011 of $8.9 million.

Alternative fuel vehicles: 39-22-516, C.R.S. (2009)

The estimated annual impact from the current credit is $2.5 million.

Currently, buyers of alternative fuel vehicles are eligible for a tax credit upon the purchase of certain
vehicles. This credit was added in 1992, substantially amended in 1999, and substantially re-amended
in 2009. Among many changes in 2009, the last category of vehicles left eligible for a tax credit was
alternative fuel vehicles getting between 30 and 40 mpg (“category 7” vehicles). This category of
vehicles includes a number of luxury type vehicles that are very expensive and generate large credits.
Under this proposal, vehicles getting between 30 and 40 mpg would not be eligible for the credit or
rebate. Today, this credit is intended to incentivize vehicles that reduce petroleum use and are low-
emitting in both airborne pollutants and greenhouse gases. These category 7 vehicles, while low
emitting in airborne particles, are neither fuel efficient nor low carbon emitting. This proposal will
become effective on January 1, 2011.

Gross Conservation Easement Credit: 39-22-522, C.R.S. (2009)

The estimated annual impact from the current credit is $52.0 million.

Donors of conservation easements are allowed a credit against income tax for fifty percent of the value
of the conservation easement, up to a maximum of $375,000. The credit may be transferred to others
who may use it to offset their tax. During calendar year 2008, the average credit equated to $265,000.
This proposal would reduce the overall amount impact from conservation easement credits by half,
effective January 1, 2011. Though the specifics of how to structure the program to achieve these
savings are still being discussed with stakeholders, eventual revisions to the program will be effective
for three years.

Recently, the legislature implemented policies that appear to have reduced the total claims for the credit
from over $100 million per year to approximately $52.0 million for 2008.

The estimated savings for this proposal is $26 million annually.
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Alternative minimum tax and alternative minimum tax credit: 39-22-105, C.R.S. (2009)

The estimated annual impact from the current credit is $9.0 million.

The alternative minimum tax (AMT) for individuals was put in place before the income tax reform of
1987. Itis intended to capture additional tax from high income individuals who have taken advantage
of certain tax breaks. Because of the State’s choice to link to federal taxable income in its calculation
of regular tax, the State also links to the federal alternative minimum tax system.

In addition to the alternative minimum tax, there is an alternative minimum tax credit that is allowed to
certain taxpayers who paid alternative minimum tax in prior years but do not pay the tax in the current
year. The State also links to the federal calculation of this credit.

This proposal would repeal the AMT, including the AMT credit, effective January 1, 2010. This repeal
will result in approximately $5.0 million in annual savings because the AMT credit has consistently
exceeded the AMT over the last few years.

The AMT should be repealed independent of the savings. The AMT has increasingly hit middle
income taxpayers, as well as hitting family members of deceased parents when these family members
are living on the proceeds of life insurance. The general consensus at the federal level is that the AMT
no longer achieves the public policy goals that were originally contemplated. In addition, the
complexity of the tax undermines its public policy goals. At the State level, although the calculation of
the tax is simple (a simple percentage of the federal amounts), the State cannot control the specific
application of the tax. In addition, the problems seen at the federal level (no longer serving appropriate
public policy goals) also apply at the State level since Colorado links to the federal policy.

Because statute allows the AMT credit if the taxpayer receives the federal AMT credit, without regard
to whether the taxpayer ever paid Colorado AMT previously, there is a disconnect between the amount
of tax generated and the amount of credit allowed.

The numbers used to calculate the fiscal impact of this change are actual amounts claimed on the
returns of individuals over the last several years. Although the amount of tax collected was in the $4-$5
million range in the early 2000s (rising as high as $7.8 million in 2001), it has not exceeded $3 million
since 2003, hitting a high of $3.03 million in 2007. The amount of credit has remained close to $9
million. For budgeting purposes, the Governor’s Office of State Planning and Budgeting has assumed
that the net impact of this proposal to equal $5.0 million.

Software sales tax exemption: 39-26-102 (15), C.R.S. (2009) — Definition of tangible personal property

The estimated annual impact from the current exemption is $15.0 million.

The Department of Revenue has promulgated a series of regulations concerning software. The most
recent regulation, promulgated in 2006 under the prior administration, substantially narrows what is
considered taxable software. The 2006 regulation defines software as taxable only if: 1) it is packaged
for repeated sale, 2) it is subject to a non-negotiable, tear open license agreement, and 3) it is delivered
on a tangible medium (thus excluding any software sold over the Internet or by “load and leave™).

This proposal to reestablish a more specific definition on tax exemptions for software purchases results
in over $15 million in additional sales tax collection per year.

The department believes that the current regulation bears no appropriate relationship to whether
software is tangible personal property, and therefore subject to tax. As a result of the adoption of the
new regulations in 2006, the Department has issued over $60 million in refunds on this issue alone.
Although the Department could modify the regulation of its own accord, given the relatively frequent
changes that have occurred to the regulation, the Department believes it is prudent to ask the legislature
to disapprove of the current regulation prior to the department issuing a new regulation.

The Department does not believe that the current regulation is a correct interpretation of the law.
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e The Department believes that its estimate of $15.0 million per year is a minimum and that the actual
increase in revenue will be greater. This is because the estimate is based on refunds issued since the
regulation came into force and does not account for vendors that stopped collecting tax at the point of
sale.

Sales Taxes for Online Purchases (“‘New York Nexus Statute”): No specific statute — sales tax nexus

requirement contained in 39-26-102(3), C.R.S. (2009) — definition of ““Doing business in this state”

e The estimated annual impact from the current exemption is $5.0 million.

e The state of New York recently enacted a statute to specify that any vendor that is making sales into the
state and is also utilizing affiliates in the state to advertise or otherwise solicit business for the vendor
must collect the state’s sales tax.

e This approach to sales tax nexus could also be taken by Colorado. Although no specific provision
allows or prohibits this approach, Colorado has not asserted affiliate nexus of this type in the past. The
Department of Revenue will adopt a new regulation to implement this change which will become
effective July 1, 2010.

e Itis estimated that this change would raise approximately $5.0 million in new sales tax collections.
Though this will equate to new revenue to the State, this is not a change in tax policy; but rather, is an
enforcement of existing law. This amount is based on New York’s experience after reductions to
account for population differences.

Net operating loss limitation: 39-22-504, C.R.S. (2009)

e The estimated annual impact from the current credit is between $22 million and $45 million.

e Corporations that incur a loss in a given tax year may carry that loss (the “net operating loss” or
“NOL”) forward to offset income in a future year in the same manner and for the same number of years
as is allowed for federal net operating losses. This policy allows a corporation to “get back to zero” net
income over time before they begin having to pay income tax.

e This proposal would cap the amount of NOL carry forward that could be utilized to offset income
during the next three years at $250,000. Corporations that have more NOL carry forward than this
amount could not use it to offset income in the current years and would be required to pay tax on the
remaining income. The NOL carry forward would then be extended by an additional year for each year
that a corporation is limited by this rule. This proposal would be implemented for three tax years
beginning on or after January 1, 2010.

e The proposal shifts income tax that a corporation would have to pay in a future year into the current
year.

e Some states, notably California, have suspended or limited the operation of this offset to income during
the state’s particular budget crisis.

e The Department estimates that this change would have a fiscal impact of $22 million to $45 million per
year, based on sample corporate income tax data from 2005 to 2007. This sizable range is due to the
variability in corporate income, and therefore corporate income tax receipts. For budget purposes, the
Governor’s Office of State Planning and Budgeting assumed the midpoint of the range, at $33.5
million.
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Revisions to Colorado Tax Exemptions and Credits

Attachment A
FY 2010-11 FY 2011-12 Implementation Duration of
Exemption / Credit Considered Summary of Current Law and Proposal Fiscal Impact Fiscal Impact Statutory Citation Date Proposal

Suspend Exemption for Direct  |Current law allows for sales and use tax exemptions for all $1,450,000 $1,450,000 39-26-102 (15) 7/1/2010 3 years
Mail Advertising materials used by cooperative direct mail advertisers generating

discount coupons, advertising leaflets, preprinted newspaper

supplements, or other printed documents. This proposal would

eliminate the exemption for three years.
Suspend Exemption for Current law allows for an exemption on all sales and purchases of $48,000,000[ $48,000,000 39-26-102 (21) 7/1/2010 2 years
Industrial and Manufacturing energy used in industrial or manufacturing services in Colorado.
Energy Use This proposal would suspend this exemption for two years.
Eliminate Exemption for Non- Current law allows for the purchase of materials used by food or $2,100,000 $2,100,000{ 39-26-707 (1) (c) and (d) 7/1/2010 Ongoing
Essential Food Containers meal vendors to be exempt from sales tax if those materials are

sold at the time of food or beverage purchase without a separate

charge to the consumer. This proposal would make taxable non-

essential items, such as: cartons, napkins, bags, condiments, and

plasticware at restaurants.
Eliminate Exemption for Candy |Current law allows for an exemption on sales tax for nearly all $17,900,000( $17,900,000 39-26-707 (1) (e) 7/1/2010 Ongoing
and Soft Drinks food sold at grocery stores. This proposal would modify the

existing definition of taxable food items to exclude candy and soft

drinks that are non-essential, less-healthy food choices.
Suspend Exemption for Current law allows for insecticides, fungicides, vaccines, $1,500,000 $1,500,000 39-26-716 (2) (d) 7/1/2010 3 years
Agriculturial Compounds and hormones, and other animal drugs used in caring for livestock to
Bull Semen be exempt from taxation. Likewise, all sales and purchases of bull

semen for agricultural or ranching purposes are exempt. This

proposal would suspend these sales tax exemptions for three

years.
Suspend Exemption for Current law allows for all pesticides that fall under the Pesticide $2,900,000 $2,900,000 39-26-716 (2) (e) 7/1/2010 3 years
Pesticides Act under Article 9 of Title 35 to be exempt from sales tax. This

proposal would suspend this exemption for three years.
Limit Corporate Enterprise Zone |Current law allows for any depreciable equipment purchased and $4,450,000f  $8,900,000 39-30-104 1/1/2011 3 years

Investment Tax Credit to
$250,000

used within an enterprise zone to be eligible for a 3% tax credit.
This proposal would limit the amount of investment tax credits
per taxpayer to $250,000 per year, for three years, beginning
January 1, 2011.

OFFICE OF STATE PLANNING AND BUDGETING - Tax Exemption Proposal

November 6, 2009
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Exemption / Credit Considered

Revisions to Colorado Tax Exemptions and Credits
Attachment A

Summary of Current Law and Proposal

FY 2010-11
Fiscal Impact

FY 2011-12
Fiscal Impact

Statutory Citation

Implementation
Date

Duration of
Proposal

00

Revise Alternative Fuel Vehicle
Credits

Effective January 1, 2010, taxpayers can receive a tax credit up to
$6,000 per year for certain alternative fuel vehicles (57,500 per
year for plug-in hybrids). This proposal would limit which vehicles
would be eligible for this credit - to no longer include vehicles with
miles per gallon (mpg) rates between 30 and 40 mpg.

$1,250,000

$2,500,000

39-22-516

1/1/2011

Ongoing

9|Limit Gross Conservation
Easement Credits

Current law allows for taxpayers to receive an income tax credit
for conservation easements on property, equal to 50% of the
value of the easement, not to exceed $375,000. This proposal
would reduce the maximum per credit to not exceed $135,000.

$13,000,000

$26,000,000

39-22-522

1/1/2011

3 years

10|Elimination of Alternative
Minimum Tax and Tax Credit

Current law in Colorado on taxable income mirrors the federal
definition of taxable income. This also applies to the federal
allowance for alternative minimum tax and the alternative
minimum tax credit. This proposal would repeal the alternative
minimum tax and tax credit in Colorado.

$2,500,000

$5,000,000

39-22-105

1/1/2011

Ongoing

11|Eliminate Software Exemption

Current regulations promulgated by the Department of Revenue
allow for an exemption for software purchases so long as: 1) it is
not packaged for repeat sale, 2) it is not subject to a non-
negotiable, tear open license agreement, and 3) it is not delivered
on a disc or other tangible medium. This proposal seeks to
redefine the regulations followed by the Department (specifically
related to the definition of tangible personal property), to limit the
vast number of exemptions currently allowed by these
regulations.

$15,000,000

$15,000,000

39-26-102 (15)

1/1/2011

Ongoing

12|Enforce Sales Tax Collections for
Online Purchases

Current law does not specifically enforce the collection of state
sales tax on internet purchases. This proposal would seek to
enforce such tax collection responsibility associated with
purchases of goods against certain online vendors. Such online
vendors would be vendors that associate with in-state affiliates
that help the vendor to establish and maintain their in-state
market.

$5,000,000

$5,000,000

No statute change

1/1/2011

Ongoing

OFFICE OF STATE PLANNING AND BUDGETING - Tax Exemption Proposal

November 6, 2009
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Revisions to Colorado Tax Exemptions and Credits

Attachment A
FY 2010-11 FY 2011-12 Implementation Duration of
Exemption / Credit Considered Summary of Current Law and Proposal Fiscal Impact Fiscal Impact Statutory Citation Date Proposal
Limit Net Operating Loss to Current law allows for corporations that incur a loss in a given tax $16,750,000[ $33,500,000 39-22-504 1/1/2011 3 years

$250,000

year to carry that loss forward to offset income in a future year,
allowing corporations to get "back to zero" net income before
paying income taxes. This proposal would temporarily limit the
amount of net operating loss to be carried forward and applied
against income to $250,000, for each of the next three years. The
net operation loss period would also be extended for three years,
to coincide with the years that corporations would be limited by
this cap.

Total Impact of All Exemption and Credit Revisions:

OFFICE OF STATE PLANNING AND BUDGETING - Tax Exemption Proposal

November 6, 2009
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